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FCPA Background
• Investigations by the Securities and Exchange
Commission (SEC) in the mid‐1970s revealed that
over 400 U.S. companies admitted making
questionable or illegal payments in excess of
$300 million to Non‐U.S. government officials,
politicians, and political parties.
• U.S Congress enacted the Foreign Corrupt
Practices Act (FCPA) in 1977 to bring a halt to the
bribery of Non‐U.S. officials and create a level
playing field.

FCPA Provisions
Anti‐Bribery Provision
• The FCPA criminalizes the bribery of Non‐U.S.
officials anywhere in the world where the
purpose of the bribe is to influence an official
decision in order to obtain a business benefit.
Accounting (Books and Records) Provision
• The FCPA also requires companies whose
securities are traded on a U.S. exchange to meet
certain standards regarding their accounting
practices, books and records, and internal
controls.

What is Prohibited?
• The Anti‐Bribery provisions of the FCPA
prohibit giving or promising to give anything
of value to a Non‐U.S. official with the intent
to corruptly influence the official in some
official act to obtain or retain business.

“Anything of Value”
Examples include:
Cash or cash equivalent
Gifts
Tickets to sporting events, concerts, plays, etc.
Charitable donations
Travel expenses
Loans
Company stock options

“Non‐U.S. Official”
A Non‐U.S. Official is any officer or employee of a
non‐US government or any department, agency or
person acting in an official capacity on behalf of the
government, including:
• Political official or candidate of a political party
• Officials or employees of public international
organizations, such as the World Bank, IMF or
United Nations
• Officers and employees of state‐owned
enterprises

“Corruptly”
• An intent to wrongfully influence the recipient
in a way inconsistent with their duties.
• Does not require that the act be fully
consummated or succeed in producing the
desired outcome.

What is Permissible?
Facilitating Payments
• Also known as “grease payments” are typically
small payments made to Non‐U.S. officials to
expedite or secure a non‐discretionary routine
government action.
– Expediting but not approving items such as
visas, permits, and licenses
• Not allowable under UK Bribery Act…many
companies now prohibit facilitation payments
unless there is a health and safety risk.

What is Permissible?
Reasonable bona fide expenditures related to
the promotion, demonstration, or explanation
of products or services.
• Travel, meals and lodging to tour company
facilities to meet contractual or regulatory
requirements.

What is the Record‐Keeping Provision?
The Record‐Keeping and Accounting provisions require companies:
1. To keep books, records and accounts in reasonable detail to
accurately reflect transactions; and
2. To devise and maintain an adequate system of internal accounting
controls
Accounting Implications:
• A facilitation payment may be in “compliance” with the FCPA Anti‐
Bribery Provision, however if documented inappropriately, it could
be considered a violation of the Record Keeping and Accounting
Provision
• Failure to describe what actually occurred could be a violation
– Example: Payment for lawful commission on project is recorded
as “equipment repair.”
• Intentional inaccurate recording of any payment is a violation

Lucent Technologies
•

•

•
•

•

Lucent spent over $10 million on travel and entertainment expenses from
2000 to 2003 for approximately 1,000 employees of state‐owned or state‐
controlled telecommunications enterprises in China which were
prospective or existing Lucent customers.
Although many of the approximately 315 trips were allegedly to provide
training or to allow inspection of Lucent’s factories, the Chinese officials
spent little or no time in the United States visiting Lucent’s facilities.
They visited tourist destinations, such as Hawaii, Las Vegas, New York City,
Niagara Falls, the Grand Canyon, Disney World, and Universal Studios.
Lucent improperly recorded the expenses in its books and records. Over
160 trips were charged to Lucent’s “factory inspection account,” even
though the officials did not visit a Lucent factory at any time during their
trips.
In December 2007, Lucent agreed to pay a $1 million criminal fine and
$1.5 million in civil penalties.

Criminal Fines
Anti‐Bribery
• Entities: Fine up to $2 million per violation
• Individuals: Fine up to $250,000 and/or imprisonment up to 5
years per violation
Accounting Provisions
• Entities: Fine up to $25 million
• Individuals: Fine up to $5 million and/or imprisonment up to
20 years
Fines imposed on an individual cannot be paid directly or
indirectly by the company on whose behalf the person acted.

Top 10 Enforcement Actions
(U.S. Fines Only)
Weatherford International (Switzerland)

$152.6

Daimler AG (Germany)

$185

JGC Corporation (Japan)

$218.8

Technip S.A. (France)

$338

Snamprogetti Netherlands B.V. / ENI S.p.A…

$365

Alcoa (U.S.)

$384

Total S.A. (France)

$398

BAE (UK)

$400

KBR / Halliburton (U.S.)

USD Millions

$579

Siemens (Germany)

$800
0

Source: www.FCPABlog.com
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Other Consequences
• Damage to company reputation
• Loss of faith in company by stakeholders, such as investors,
shareholders, employees and customers
• Severed business relationships with other companies
• Incarceration of individuals
• Debarment from government contracting
• Government‐appointed monitors
• Costly to Investigate
– Walmart spent USD $439 million the past two years to
investigate allegations of improper payments. Projected costs
for 2015 between USD $200 million and $240 million.
– Siemens’ internal investigation costs were approximately USD
$1 billion.

Enforcement Agenda for 2015
Wall Street Journal – Risk & Compliance Report
Fines, FCPA on Enforcement Agenda for 2015
October 9, 2014
•
•
•
•
•

The senior deputy chief of the U.S. Department of Justice’s criminal
division’s fraud section, was speaking at a New York panel on government
priorities in the coming year.
“It’s fair to assume that the penalty amounts are not going to be going
down.”
FPCA enforcement is one area that won’t be cooling down soon, he said,
adding that there are “a bunch” of FCPA cases in the pipeline.
The department has “more prosecutors and more resources than we’ve
ever had before” dedicated to FCPA.”
“You should expect that FCPA prosecutions are going to remain vibrant,
aggressive and appropriate.”

UK Bribery Act
• Considered the world’s strongest anti‐corruption law in the
world.
• Covers British citizens (living in UK or overseas) and
individuals who reside in the UK. Also applies to any UK
incorporated entity or any Non‐UK entity that has a business
or part of a business in the UK.
• The Act creates four offenses:
– The offering, promising or giving a bribe
– The requesting or agreeing to receive a bribe
– A separate offense for bribery of a Non‐UK public official
– An offense for failing to prevent bribery

FCPA vs. UK Bribery Act
FCPA

UK Bribery Act

1. Prohibits bribery of Non‐U.S.

1. Prohibits bribes to any person
(Non‐UK official or private citizen)
2. No exception for facilitation
payments
3. Recipients of bribes can be
charged
4. No accounting provisions;
however UK law requires companies
to keep accurate accounts.

officials
2. Allows facilitation payments
3. The person offering or giving the
bribe is only liable
4. Contains accounting provisions

Companies that are subject to the FCPA and have offices in the UK or
employ UK citizens have to comply with both the FCPA and UK Bribery Act.

FRAUD SCHEMES AND RED FLAGS

Bribery Methods
Examples include:
• Gifts, travel and entertainment
• Overpayment for good and services
• Payment for fictitious services
• Unusually high discounts on products
• Cash payments, Checks and Wire Transfers

Common Fraud Schemes
Gifts, Travel and Entertainment
• Clothing and jewelry for official and/or spouse
• Female escorts
• Expensive liquor
• First class or business class fare for short flights
• Sightseeing tours
• Paid vacations
• Red envelopes during Chinese New Year
• Lavish entertainment

Common Fraud Schemes
Agents
• Payment percentages are inflated to facilitate the
payment of bribes, with a portion being for legitimate
work by agent, and a portion for illegitimate activity.
Consultants
• Payments for fictitious work.
Distributors
• Reduction in prices to distributors, which allows a
greater margin on sales.
• A portion of margin differential is then used for
improper payments.

Common Fraud Schemes
Payments via Expense Reports
• Employee pays bribe and submits expense, usually
with fictitious documentation for an unrelated
expense, in their expense report for
reimbursement.
Check or Wire Transfer to Employees
• Funds are disbursed for a fictitious reason using
falsified documentation, and employee acts as
intermediary and makes improper payments.
Disbursements from petty cash
Cash Checks or Bearer Checks

ACFE: 2014 Report to the Nations

Of the 1,483 cases, approximately
30% involved two or more of the
three primary forms of
occupational fraud.

Overlap of Asset Misappropriation
and Corruption accounted for the
second highest percentage of
cases.

Third‐Party Red Flags
• Excessive agency commission percentages or amounts
(sometimes paid in round dollar amounts)
• Agency payments are in excess of stated commission rates
• Requests for up‐front commissions
• Third‐party requests payment outside the country where
they reside
• Third‐party resides outside the country where the services
are rendered
• Lack of qualifications on the part of the third‐party to
perform services
• Vague deliverables in contracts
• One time payments to agents or consultants

Third‐Party Red Flags
•
•
•
•
•
•
•
•
•

Third‐party requests cash payments
Lack of supporting documentation for payments
Payments to personal bank accounts
Third‐party is specifically recommended by a Non‐U.S. official
Third‐party is related or has business ties to a Non‐U.S. official
Third‐party refuses to abide by FCPA
Credible rumors or media reports of corrupt behavior
Refusal to disclose owners, partners or principals
Transaction takes place in a country with a high corruption index

2013 CORRUPTION PERCEPTION INDEX
MAP

Compliance Program
Key Components
• Tone at the Top
• Effectively Implemented Code of Conduct
• Clearly defined Anti‐Bribery, Gifts and T&E Policies
• Employee Education and Training
• Reporting Mechanism (Hotline, Website, Email)
• Investigation Team
• Third‐Party Due Diligence and Training
• Anti‐Bribery Clauses in Third Party Contracts
• Anti‐Bribery Reviews / Internal Audit Testing

Questions???

